Lessons from the California Practice Rights Litigation David Prescott, M.A, JD, DC 
Part 1 — Introduction 


Lessons from the California Practice Rights Litigation David Prescott, M.A, JD, DC 
Part 2 — The Appellate Court Dodged the Real Issues — They Remain Open! 


Lessons from the California Practice Rights Litigation David Prescott, M.A, JD, DC 
Part 3 — Who’s in Charge? - The Governmental Role 


Lessons from the California Practice Rights Litigation David Prescott, M.A, JD, DC 
Part 4 — The Attorney General’s Inadequate Representation of Chiropractors 


Lessons from the California Practice Rights Litigation David Prescott, M.A, JD, DC 
Part 5 - A Philosophy of Science Supportive of Using the Chiropractic Big Idea 


Lessons from the California Practice Rights Litigation David Prescott, M.A, JD, DC 
Part 6 — Innate Intelligence Revisited — Neural Regulation 


Lessons from the California Practice Rights Litigation David Prescott, M.A, JD, DC 
Part 7 — Innate Intelligence Revisited — Reflex Therapeutics 


Lessons from the California Practice Rights Litigation David Prescott, M.A, JD, DC 
Part 8 — Innate Intelligence Revisited — Physiological Therapeutics 


Lessons from the California Practice Rights Litigation David Prescott, M.A, JD, DC 
Part 9 — The Musculoskeletal (biomechanical) Specialty Option 


Lessons from the California Practice Rights Litigation David Prescott, M.A, JD, DC 
Part 10 — The Practice Rights Role of Boards, Schools & Associations 


Lessons from the California Practice Rights Litigation David Prescott, M.A, JD, DC 
Part 11 — Electives - Emphasis & Specialization — The Medical v. Legal Models 


Lessons from the California Practice Rights Litigation David Prescott, M.A, JD, DC 
Part 12 — A P.I. Lawyer’s Perspective on the CCGPP Guidelines 


Lessons from the California Practice Rights Litigation David Prescott, M.A, JD, DC 
Part 13 — Some Closing Thoughts 


Lessons from the California Practice Rights Litigation David Prescott, M.A, JD, DC 
Part 1 — Introduction 


This act shall not be “construed so as to discriminate against any particular school of 
chiropractic, or any other treatment....”. (Sec. 16 of the California Chiropractic Act.) 


“The mainstream in chiropractic today (1986), leaders and all,...adhere to a cowardly 
restrictive concept of practice as a technic rather than an alternative science of healing 
of the entire human body....” (Ralph Martin, D.C., one-time Chairman of Board of LACC 
and co-founder of the ACA Council on Diagnosis and Internal Disorders) (See, Keating & 
Phillips, A History of LACC, pp. 218-219) 


It has been some time since I last reported to you on the status of the California practice rights 
lawsuit handled by me and Edwin Grauke, JD, DC. First let me review the parameters of that action. 
(Tain v. State Board of Chiropractic Examiners (BCE) — details are available at www.prescott- 


training.com.) 


The five (Tain) plaintiffs included “straights” and “mixers”. Laurence Tain, the first named 
plaintiff, is a former Chairman of the Board of Regents of LACC. Each plaintiff did, however, strongly 
support the prohibition about discrimination by mixers against straights, or visa versa. 


In essence, the Tain plaintiffs asserted that under the terms and provisions of the 1922 California 
Chiropractic Initiative Act chiropractors were granted the right to use all forms of diagnosis and 
treatment except the performance of surgery or obstetrics or the use of allopathic drugs. More 
particularly, we asserted the right to use all substances within the natural (naturopathic) materia medica 
and argued that the prohibition against performing “surgery” did not preclude the use of needles for 
diagnostic or therapeutic purposes (with elective training to be defined by the chiropractic board). We 
also asserted that the Board has the right to further define the 15% of the curriculum in electives and the 
rights attendant thereon. The 15% elective provision was added by amendments to the chiropractic act 
in 1976/78. It has been ignored by the Board and the schools. 


The plaintiffs also asserted that chiropractors have a fundamental constitutional right to fully 
develop their basic paradigm(s) and to incorporate therein advances in the basic and clinical sciences. 
Further, that the presently defined scope of practice denies them equal protection of the law. In addition, 
we asserted that the limitation placed upon the practice rights of chiropractors under the existing BCE 
scope of practice rule interferes with the patient’s right to choose. 


The BCE argued that even if the plaintiffs assertions were correct chiropractors are stuck with 
the definition of the chiropractic scope of practice in the 1938 (abortion) case of People v. Fowler and 
the reiteration of that definition in the 1963 Crees case. The trial court first rejected this argument and 
then reversed itself and accepted the Fowler/Crees cases as controlling precedent. The First District 
Court of Appeal accepted the BCE’s position and the California Supreme Court denied review. The 
Supreme Court only reviews about | in 20 civil cases. 


The importance of the Fowler case extends across the country. The Crees court indicated that 
the reasoning in the 1938 Fowler case had, by 1963, been cited with approval in cases from Kansas, 
Wisconsin, Idaho, Nebraska, Washington, Iowa, Louisiana and Massachusetts. That list could probably 
be extended as of this time. 


An Error in Judgment 


Any attorney worth his or her salt knows that judges are not ready to really “hear” facts or legal 
arguments that they consider outside what is presently acceptable within the larger community; even if 
those arguments are logically and legally flawless. How long did it take for women to have their 
constitutional rights recognized? 


I took this case with a small stipend from the Prescott Group with full awareness of the 
proposition stated in the preceding paragraph. Grauke and I thought, however, that the times were 
“ripe” for the case to be heard because of the emerging attention being paid to “alternative medicine”. 
(We thought we would earn a large private attorney general fee for winning the case. We did not — so be 
it.) 


In addition, we thought the facts and arguments were very compelling and difficult for the court 
to reject. Actually, as will be explained in subsequent articles, the court did not reject our arguments. 
The court simply circumvented them by misconstruing the case as presented. 


Grauke and I have over 50 years experience practicing law and between us we have presented 
over 35 appeals to the courts of California and Texas. Although we have seen prior courts misconstrue 
the facts and arguments presented to them, at no time have either one of us personally experienced such 
blatant distortion of a case as was done by the Tain appellate court. We now know what it is like to be 
the first lawyers to raise constitutional arguments on behalf of a discriminated against minority. 


I will review the courts handling of the Tain case in greater detail in subsequent articles and the 
briefs, etc. will be available on the above-cited web site. However, it is imperative to presently 
recognize that because the court ignored the facts and arguments presented to it, rather than ruling 
against them, the issues presented remain open. 


Back to Basics 


The foregoing “error in judgment” was not that alternative medicine is not a topic ripe for full 
judicial consideration. Rather, it related to the perceived role of chiropractors in relationship to both 
allopathy and alternative medicine. It is imperative for Chiropractors to fully understand the roots of 
their profession and for the profession to recognize and be able to articulate the essential differences 
between traditional chiropractic and allopathic medicine. 


I estimate that I have spent over 1500 hours looking into the differences between the allopathic 
and chiropractic paradigms. I will share some of that information in the upcoming issues. I will address 
the following aspects of early chiropractic: neural regulation; physiological therapeutics and the natural 
material medica; and reflex therapeutics. I will also address the greatly narrowed focus reflected in the 
musculoskeletal paradigm. 


In closing let’s turn to Harris Coulter’s four volume (2500 plus pages) history of Western 
medicine: Divided Legacy. Coulter extensively addresses varying historical attitudes towards 
empiricism and vitalism versus various forms of rationalistic medicine and he compares the law of 
contraries (allopathic drugs) and the law of similars (homeopathic remedies). I will address these issues 
in future articles. 


On pages 613-614 of Volume II of the Divided Legacy Coulter indicates that Magendie (1783- 
1855), Virchow (1821-1902), and Bernard (1813-1878) objected to the doctrines of ”Empricism” and 
“vitalism” and asserted that the foundation of physiology, pathology and therapeutics is to be found in 
‘tthe ebb and flow either of nervous force or of atoms and corpuscles.” 


Allopaths have focused on the atomic and molecular (drug) aspects; at the cellular and cell 
membranes levels. Alternative practitioners, especially chiropractors, have focused on the neural 
aspects. Society deserves the benefits of both aspects and your rights within the neural (regulatory) 
domain deserve constitutional protection. The courts will not be ready to really “hear” such claims until 
they have been fully developed, claimed and defended. 


David Prescott is a former prosecutor, law school dean, professor of constitutional law, and a 
trial attorney with over 35 years experience. He is also a 1989 Cum Laude graduate of Cleveland 
Chiropractic College. You may contact him through the Prescott Group (S88)989-0855. 


Lessons from the California Practice Rights Litigation David Prescott, M.A, JD, DC 
Part 2 — The Appellate Court Dodged Several Serious Issues — They Remain Open! 


This act shall not be “construed so as to discriminate against any particular school of 
chiropractic, or any other treatment....”” (Sec. 16 of the California Chiropractic Act.) 


The plaintiffs in the recent California practice rights case sought a revision of the scope of 
chiropractic practice by having the courts consider the entire original ballot measure, section 16 of the 
act quoted above and related matters. This article will address the ballot measure and non-discrimination 
issues but additional issue can be reviewed at www.prescott-law.com. 


The Attorney General’s Office (AG) argued on behalf of the Board of Chiropractic Examiners 
(BCE) that the original ballot measure was irrelevant and that it was also irrelevant that there was more 
that one school of chiropractic thought prior to 1922. Rather, the AG asserted that the scope of practice 
had been properly defined in the 1938 Fowler case in which Dr. Fowler had been charged with 
practicing medicine without a license for performing an abortion. 


Initially, the trial court, in effect, agreed to hear the evidence briefly discussed below and the 
related matters. Then, on a second go-round, she made a 180 degree turn and refused to hear any 
evidence as to the original intent or as to the existence of more than one school of chiropractic thought. 
The appellate court agreed with this second ruling by simply ignoring portions of the case presented by 
the plaintiffs. 


The non-discrimination issue 


In 1912 the United States Supreme Court ruled that states could prescribe minimum education 
and training requirements for the practice of any of the healing arts. Incredible as it may now seem, 
prior to 1912 it had been generally thought that any such state prescribed curriculum would violate due 
process of law. Many states, including California, immediately (1913) repealed their prior medical 
practice laws and enacted new statutes prescribing the education and training required to practice any of 
the healing arts. The 1913 Medical Practice Act (MPA) provided for the licensing of physicians and 
surgeons and drugless practitioners. Drugless practitioners were authorized “to treat diseases, injuries, 
deformities, or other physical or mental conditions” without the use of drugs or surgery. 


Many chiropractors (mixers) became licensed as drugless practitioners but others refused to do 
so. However, many of these mixers still preferred to be licensed under a separate law. Between 1913 
and 1921, 14 bills were introduced to get a chiropractic law passed and 2 attempts were made to obtain 
an initiative act. (The legislature only met every other year - 16 attempts in 5 legislative years.) These 
bills demonstrate that each time the mixers proposed a bill the straights proposed a different one, and 
visa versa. As a result, they all failed. Then, in 1922 and with BJ’s support, a compromise initiative act 
was presented to the voters and voted into law. The compromise included the provision requiring that 
the act be construed so as to not discriminate against either side. 


No case prior to the Tain case (including Fowler) had sought enforcement of the non- 
discrimination provision in section 16 of the act. The Tain plaintiffs alleged the existence of at least two 
“schools of chiropractic” before 1922 and that the scope of practice defined in Fowler and in the present 
BCE scope rule is discriminatory. On page 624 of its opinion, the Tain court states that the plaintiffs 
“made no showing” that such differences (straights/mixers) existed. Then, in footnote 10 to its opinion 


the court quotes the plaintiffs’ definition of “mixers” from paragraph 17 of the plaintiffs’ complaint and 
states that “The second school is not described in the record”. The “second school” (straights) was 
described in paragraph 16 of the complaint - immediately next to the paragraph quoted by the court. 
This error, (along with 7 other similar distortions of the record and plaintiffs’ position) was brought to 
the court’s attention on a petition for rehearing, but to no avail. (See www.prescott-law.com. ) 





Omitted Parts of Act 


The Chiropractic Act presented to the voters in 1922 was composed of two parts. The first part 
(then 19 sections — now 20 — see BCE web site) established the structure and operation of the BCE and 
the profession. The second part, which is actually longer than the first 19 section part, made provisions 
of the 1913 MPA applicable to chiropractors but modified specified portions of the 1913 MPA as they 
were to be applied, or not applied, to chiropractors. It is virtually impossible to properly interpret the 
first (19/20 section) part without also considering the whole 1913 MPA and the specific changes made 
as applied to chiropractors by the second part. 


The initiative was published in the California statutes in 1923 and the whole second part was 
simply omitted. (See www.prescott-law.com.) The BCE has never considered the entire act in defining 
the chiropractic scope of practice and nobody prior to the Tain case (including Fowler) brought the 
entire act to any court’s attention. Reading the entire act with the 1913 MPA and related matters it 
becomes obvious that chiropractors were intended to have the same basic practice right as did drugless 
practitioners under the 1913 MPA - “‘to treat diseases, injuries, deformities, or other physical or mental 
conditions” except as otherwise limited. The (exceptions) limitations were differently stated as to 
drugless practitioners and chiropractors but I will not get into those details here. 


The appellate court dodged consideration of the entire act by claiming that the plaintiffs did not 
explain “how the Fowler and Crees cases should have been decided differently had the courts addressed 
these unpublished portion (sic) of the Chiropractic Act.” In a sense, the court is partially correct. The 
second (unpublished) portion would not have authorized Fowler to perform an abortion. 


But, the unpublished portion would have totally changed the scope of practice as defined in the 
Fowler case and the BCE’s scope rule. (The BCE scope rule is based upon the definition in Fowler.) In 
addition, no chiropractor (including Fowler) was, or is, subject to prosecution for practicing medicine 
without a license. The section in the 1913 MPA providing for such prosecutions was expressly modified 
in the second (unpublished) portion of the 1922 act so that a chiropractor who exceeds his or her scope 
of practice is to be prosecuted under the terms and provisions of the chiropractic act, not for practicing 
medicine without a license. 


The BCE Should Re-Consider 
The Scope of Practice 


Because the Tain court(s) did not actually consider the entire chiropractic act, or the non- 
discrimination provision, the impact of these points on the scope of practice remains undecided. The 
BCE should now reconsider the chiropractic scope of practice in the context of these provisions and 
related matters. Three of the five plaintiffs in the Tain case, along with two additional chiropractors, 
have filed papers with the BCE to achieve that objective. We will address the BCE’s response 
elsewhere. 


The courts will not pay much heed to chiropractors’ practice rights claims until the BCE, and 
Boards in other states, act to fully define those rights and the chiropractic paradigm(s); including the 
chiropractic “big idea”. We will return to the “big idea” in subsequent articles. 


You may contact David Prescott through the Prescott Group (888)989-0855. 


Lessons from the California Practice Rights Litigation David Prescott, M.A, JD, DC 
Part 3 — Who’s in Charge? - The Governmental Role! 


The answer to the question Who’s in Charge” is critical to your practice options and 
opportunities in a changing world. The answer indicates who has the power to enhance or diminish the 
economic well-being of the profession and your practice rights and how the game is to be played. 


The role of the government and private “medical” societies, associations and schools has 
changed over time and the present chiropractic regulatory structure can only be understood in the 
context of that history. We will presently trace some important aspects of that history and take an initial 
look at the role of the California Board of Chiropractic Examiners (BCE) and Attorney General’s 
(AG’s) Office. These issues will be expanded upon in future articles. (See also, www.prescott- 
law.com.) 


Regulatory Options 


“State Legislatures were still enacting licensing laws in the 1820s; then they began to rescind 
them in quick succession.” (Starr, The Social Transformation of American Medicine, p.58.) Almost all 
states had eliminated their “medical” licensing laws by the 1840s. This prompted the formation of the 
American Medical Association in 1847, the push to re-institute licensing laws and the grab for 
monopolistic control by the allopaths. (Brown, Rockefeller Medicine Men.) 


The states started re-enacting medical licensing laws in the 1850/60s. The first such law was 
enacted in the new State of California in 1876. Of course, the legislature can change the terms and 
provisions of laws enacted by it and the lobbying money/power game then comes into play - in the 
legislative arena. Although most of the California healing arts laws were enacted by the Legislature, the 
1922 Chiropractic Initiative Act was enacted by the voters and cannot be changed by the Legislature. 
The Legislature can, however, place proposed amendments before the voters to change or even “sunset” 
the chiropractic profession. 


Three primary choices as to who should be in charge were available in resurrecting the state 
licensing laws: 1) Put the “medical” schools in charge (by requiring graduation from a “legally chartered 
school’), 2) Grant private “medical” societies/associations the power to approve licensees (with or 
without examination), or 3) Reserve the primary authority to the Executive (administrative) Branch of 
the state government itself. 


Placing the control in a state agency raises three additional questions: 1) Should there be one or 
more state agencies regulating the various “schools of medicine”? 2) Who should appoint members to 
the regulatory agencies (Boards)? and 3) May the states prescribe basic curricula for practicing the 
healing arts? 


The Roles Determined 


The various states went through a pattern of changing their licensing laws between the 1850/60s 
and the 1910s. Such a pattern is reflected in the licensing laws enacted in California. As previously 
indicated, the first medical practice act was adopted in California in 1876. That act was significantly 
amended in 1878. The 1876/78 act was repealed by the 1901 act. The 1901 act was repealed by the 
1907 act. (a separate osteopathic act was also added in 1901 and repealed in 1907) The 1907 act was 


amended in 1909 and repealed by the 1911 act. The 1911 act was repealed by the 1913 Medical Practice 
Act (MPA). The primary reason for these changes was that the Legislature kept changing the answer to 
the questions as to who’s in charge, how are members of the entities in charge to be chosen and as to 
whether states can, without violating due process of law, impose a prescribed curriculum on 
practitioners of the healing arts. 


In California, the schools were put in charge for a short period of time as were the medical, 
eclectic, osteopathic and naturopathic associations. These options were found untenable and eliminated. 


As indicated in “Part 2”, the United States Supreme Court in 1912 ruled that states could, under 
their “police power’, impose a prescribed curriculum for the healing arts without violating due process 
of law. The California Supreme Court relied on the 1912 U.S. Supreme Court case in approving the 
state prescribed minimum curricula included in the 1913 MPA. This ruling came in a case involving 
the criminal prosecution of Dr. Ratledge, the founder of what is now Cleveland Chiropractic College, for 
practicing without a drugless practitioner’s certificate under the 1913 MPA. 


By 1912/13 the questions about who and how the authority to regulate the practice of the healing 
arts had played out. Most states, including California, had by 1913 adopted the structure for the 
regulation of the healing arts that continues to this day. That is, the administration of the regulatory 
power is placed primarily in one or more executive department agencies (boards) and the Governor 
appoints the members of the regulatory boards. (We will return to the continuing role of “medical” 
associations and schools in subsequent articles.) 


In addition, the laws enacted following the 1912 Supreme Court decision typically defined the 
scope of practice for each class of practitioners in correlation with prescribed education and training and 
related examination processes. This principle of correlating practice rights with prescribed education 
and training has been generally extended to all other practitioners, including osteopaths, physical 
therapists, psychologists, phlebotomists, acupuncturists, etc. All California courts since 1922 have 
failed to apply this prescribed training-practice rights principle to chiropractors. This is truly ironic 
since the prescribed training-practice rights principle was first recognized in the Ratledge case. 


Chiropractic Board & AG’s Office 


As pointed out in “Part 2”, the 1922 act was composed of two parts. The first part established 
the structure and operation of the BCE and the profession. The second part made certain provisions of 
the 1913 MPA applicable to chiropractors and modified other provisions as they were to be applied, or 
not applied, to chiropractors. In addition, section 16 of the 1922 Act prohibits any interpretation of the 
act which discriminates against any pre-1922 “school of chiropractic or any other treatment”. 


Neither the BCE, nor any court (including the Tain court) has actually considered or applied the 
provisions of the second part of the 1922 Act or the non-discrimination provision of section 16 in 
interpreting the chiropractic act. The impact of these provisions (and related matters) as to the original 
intent of the chiropractic act is still an open question and the BCE presently has the right to re-consider 
the original intent of the 1922 Act and subsequent amendments. 


Since 1943, the California AG’s Office has written over 20 published opinions interpreting the 
terms and provisions of the chiropractic act and that office also represented the BCE in the Crees case 
and in the Tain case. The AG’s Office has never considered the whole 1922 act or the non- 
discrimination provision of section 16 and it has consistently failed and refused to recognize that the 


prescribed training-practice rights principle should be applied to the practice rights of chiropractors. 
The AG’s actions have been detrimental to the interests of the chiropractic profession and that will be 
the focus of the next article. Thereafter, we will return to the respective roles of the BCE, the schools 
and professional associations. 


You may contact David Prescott through the Prescott Group (888)989-0855 or seek additional 
information at www.prescott-law.com. 


Lessons from the 2005 California Practice Rights Case David Prescott, M.A, JD, DC 
Part 4 — The Attorney General’s Inadequate Representation of Chiropractors 


“[T]he Attorney General attempted to portray petitioner (Dr. Sinaiko) as a ‘quack’ using 
‘unproven’ and ‘dubious’ treatments that were not ‘generally-accepted’ by the medical 
community. He suggested that any practice method that is not generally accepted falls 
outside the standard of practice.” 

(Sinaiko v. Superior Court (Medical Bd. of Cal.) (2004) 122 Cal.App.4™ 1133, 1138) 


The Sinaiko case involved the revocation of an MD’s license by the medical board. The initial 
action against his license was prompted primarily by his treatment of a child with ADHD by alternative 
means rather than Ritalin. The spokesman for the Attorney General’s Office (AG) quoted above was 
Mr. Terrazas. Mr. Terrazas participated in directing the Board of Chiropractic Examiner’s (BCE) 
opposition to the practice rights sought in the Tain (2005) case. 


Mr. Terrazas is with the AG’s Division of Licensing and Medical Quality. The allied health 
boards are ordinarily advised and represented by deputies from a different section of the AG’s Office. 
Why is the BCE being represented by attorneys within the “medical quality” division of the AG’s 
Office? I leave that question for you to ponder. 


I will presently focus on two examples of specific misconduct by deputies with the AG’s Office 
while acting as the attorney for the BCE. It should also be noted, however, that since 1943 the AG’s 
Office has published 26 opinions relating to the interpretation of the Chiropractic Act without once 
considering the entire act as approved by the voters in 1922 and without ever addressing section 16 of 
the act which requires the act to be interpreted so as to avoid “discrimination against any particular (pre- 


1922) school of chiropractic, or any other treatment”. 


AG Attacked BCE’s Own Scope Rule 


The Tain court upheld the BCE’s present (1991) scope of chiropractic practice rule (Rule 302) as 
consistent with the definition of the scope of practice in the 1938 Fowler abortion case and the adoption 
of the Fowler definition in the 1963 Crees decision. (Dr. Fowler denied performing an abortion and 
claimed he only removed a dead fetus from the womb.) 


The Tain (2005) plaintiffs agreed that chiropractors are not authorized to perform abortions (or 
remove dead fetuses) and did not assert any of the specific rights claimed by the Crees plaintiffs. 
They did, however, vigorously challenge the broad limitations placed upon the practice rights of 
chiropractors in Fowler/Crees because, among other things, those cases went beyond what was 
necessary to the particular decisions in those cases. (Lawyers refer to unnecessary rulings or discussions 
in cases as “dicta” — not binding precedent.) 


As a minor prong of their case, the Crees plaintiffs argued that the 1954 version of the BCE’s 
scope of practice rule (Rule 302) supported the practice rights they were claiming; including, for 
example, the right to possess and use allopathic drugs “as an aid to the practice of chiropractic ....” 


The Crees plaintiffs sued both the chiropractic board and the medical board. The deputy AGs 
representing those boards should have responded in basically one of three ways to the claim that the 
rights sought by the Crees plaintiffs were supported by the 1954 Rule 302: 1) The rule did not support 
the asserted rights and it was therefore unnecessary to rule on the validity of the rule itself (my position), 


1 


2) The rule did not support the asserted rights but the rule itself was valid, or 3) the rule supported the 
asserted rights and was invalid to that extent. 


Not too surprisingly, the Deputy AG representing the medical board took a fourth course and 
asserted that the rule itself was invalid in its entirety. The Deputy AG acting as the attorney for the BCE 
joined his colleague in expressly seeking a ruling that the BCE’s 1954 Rule 302 was invalid in its 
entirety - the Crees court agreed. In effect, the BCE’s attorney made a preemptive strike at his own 
client and at the heart of the chiropractic profession — practice rights. The profession has still not 
recovered from this preemptive strike. “With friends like that you don’t need enemies.” 


BCE?’s Attorney Misquotes Case Law 


The 1913 Medical Practice Act (1913 MPA) prohibited drugless practitioners from “severing or 
penetrating any of the tissues of human beings.” On the other hand the Chiropractic Act prohibits 
chiropractors from “practicing surgery”. Nevertheless, the current BCE Rule 302 specifically precludes 
chiropractors from “practicing surgery or severing or penetrating tissues....” 


The Tain plaintiffs argued that the prohibition against performing “surgery” does not preclude 
the use of needles for diagnostic or therapeutic purposes (with elective training to be defined by the 
BCE). They named the California Acupuncture Board as a co-defendant in their case and sought a 
ruling that the provision of the Acupuncture Licensing Law authorizing MD/DO’s, dentists and 
podiatrists, but not chiropractors, to use acupuncture needles denies chiropractors equal protection of 
law. (The trial court disagreed and this equal protection issue was not taken up to the Court of Appeal.) 


The Tain plaintiffs looked, in part, to the 1916 case of People v. Chong to explain the change in 
language to “practice surgery” in the 1922 Chiropractic Act. The Chong court interpreted the word 
‘sever’ to mean “a severance by cutting” and stated: 


“Tu}nder one form of certificate the holders thereof (physicians and surgeons), as 
provided in the act (1913 MPA), may not only prescribe and use drugs, but may also 
sever and penetrate with a knife the tissues of human beings. The holders of other 
certificates are drugless practitioners, and they may not prescribe or use drugs, nor may 
they operate with a knife or in that way sever or penetrate the tissues of human 
beings....” (That is, severing or penetrating with a knife would constitute “surgery”; thus 
the altered language used in the 1922 Chiropractic Act. Emphasis added - see fn. 1. ) 


The Deputy AG representing the acupuncture board addressed the Chong case in writing and 
stated: “The (Chong) court interpreted the word ‘sever’ to mean severance by cutting, however the 
court also stated in regards to drugless practitioners that they may ‘not operate with a knife or in any 
way sever or penetrate the tissues of human beings’. (My emphasis) Obviously, the 1913 act was 
meant to prohibit the severing (or cutting with a knife) and any other form of penetration of a human 
being.” (underlining emphasis by AG) 


The AG’s misquotation changing “in that way” to “in any way” significantly distorted the 
Chong court’s meaning and was the basis for the AG’s argument that the limitation against practicing 
surgery includes puncturing with a needle. 


California Rules of Professional Conduct provide that an attorney “shall not intentionally 
misquote to a tribunal the language of a book, statute or decision.” [Rule 5-200(C)] Even so, the 


Deputy AGs acting as the attorneys for the BCE did not hesitate to join their colleague’s unprofessional 
conduct by incorporating the misquoted language from the Chong case into the BCE’s opposition to the 
Tain plaintiffs’ case. Again, “with friends like that you don’t need enemies.” 


In preparation for the Tain case, especially with regard to the provision requiring non- 
discrimination between pre-1922 “schools of chiropractic’, I extensively reviewed the pre-1922 schools 
of chiropractic thought and I will briefly address my findings in subsequent articles. 


' You may review prior articles, court records and information with respect to the BCE’s 1954 version 
of Rule 302, etc. at www.prescott-law.com. You may also contact David Prescott through the Prescott 
Group (888)989-0855. 





Lessons from the 2005 California Practice Rights Case David Prescott, M.A, JD, DC 
Part 5 — Who’s in Charge? — “Practice Chiropractic As Taught in Chiropractic Schools” 


In part 3 of this series we pointed out that society has three basic choices for regulating 
“medical” practice: “1) Put the “medical” schools in charge (by requiring graduation from a “legally 
chartered school’), 2) Grant private “medical” societies/associations the power to approve licensees 
(with or without examination), or 3) Reserve the primary authority to the Executive (administrative) 
Branch of the state government itself.” 

We previously demonstrated California tried putting the schools and/or the associations in charge 
between the first Medical Practice Act (MPA) of 1876 and 1913. In 1913 the format that still exists 
today was established. The state licensing boards (California BCE) are primarily in charge and the 
Governor exercises indirect control through his power to appoint members to the state boards. (The 
BCE’s power is derived from its authority to initially interpret the Chiropractic Act and to apply and fill- 
in the specifics of that law. This power is subject to judicial review.) In addition, the state legislatures 
ordinarily play a basic role by adopting and amending the licensing laws. However, the California 
voters adopted the present chiropractic law and the California Legislature cannot presently amend that 
law. Therefore, the regulatory power of the BCE becomes even more important. 

The 1913 MPA based the practice rights of all licensees upon completion of prescribed 
education and training and related examinations. Indeed, this prescribed training-practice rights 
principle is now applied to virtually all license categories from acupuncturists and private investigators 
to x-ray technicians. Unfortunately, the Attorney General’s Office, the California courts and the BCE 
have all failed to apply this “principle” to the practice rights of chiropractors. In part, this is because 
the California Chiropractic Act provides that chiropractors are authorized to “practice chiropractic as 
taught in chiropractic schools or colleges”. What does this mean? 


As Taught Question 


Many chiropractors have gone to court and argued that the authority to “practice chiropractic as 
taught in chiropractic schools or colleges” means that they are entitled to practice anything they are 
taught in school. Obviously, that sounds reasonable. Indeed the first two courts to address this question 
seemed to agree. 

The question was first addressed in Evans v. McGranaghan (1935). The Evans court concluded 
that the “as taught” expression is ambiguous but that it is part of the definition of the chiropractic scope 
of practice. It held, however, that it was not in a position to properly define the intended scope of 
practice because no evidence had been introduced in the trial court as to what was actually taught in 
chiropractic colleges. This gave chiropractors the false hope that all they had to do was show that they 
had been taught some form of practice in school and they would then be recognized as having the right 
to do it. 

If the Evans trail court had been presented with the actual 1922 Ballot measure it would have 
seen that what was to be taught in chiropractic colleges was specifically prescribed in Section 5 of the 
act which is just a couple of inches above the “as taught” language. It becomes obvious when you look 
at this relationship that the “as taught” language means as prescribed to be taught. 

The “as taught” question was next raised in the case of In Re Hartman (1935). There, a 
chiropractor had been convicted of practicing medicine without a license but again he failed to introduce 
any evidence that he had been actually taught to do what he had been practicing. The Hartman court 


once again held that it could not decide what the “as taught” expression meant without evidence as to 
what was actually taught. Once again, the ballot was not introduced into evidence and was not 
inspected by the court. 

The Hartman court did, however, raise a very serious point by stating that the as taught language 
“cannot be taken as authorizing a license to do anything and everything that might be taught in such a 
school. A short course in surgery or one in law might be given, incidentally, and it would not follow 
that the section would then authorize a licensed chiropractor to engage in such other professions.” The 
Tain plaintiffs agreed this is a serious issue. But, the answer is simple. To repeat, the provision means 
as prescribed to be taught and the prescribed curriculum does not include either “surgery” or “law”. 

So what does it mean to say that chiropractors may practice based upon completion of the 
prescribed curriculum? The Tain plaintiffs argued that to understand this concept it is necessary to 
compare the prescribed curriculum for chiropractors under the 1922 act with the prescribed curriculum 
for drugless practitioners under the 1913 MPA and related evidence, including the 1922 ballot measure 
itself, the fact that many chiropractors were, in 1922, already practicing as “drugless practitioners” under 
the 1913 MPA and additional evidence about the different “schools of chiropractic” that existed in 1922, 
etc. As discussed in Part 2, the Tain court dodged this evidence and adopted the definition of the 
chiropractic scope of practice from the Fowler and Crees cases which, in effect, held that there is no 
connection between what chiropractors are taught and their practice rights. (The Fowler and Crees 
plaintiffs did not attempt to introduce into evidence the 1922 ballot measure itself or any of the other 
evidence necessary to properly interpret the original intent of the 1922 act.) 

This is not the time or place to go through all the evidence necessary to properly understand the 
originally intended scope of practice under the 1922 act. (See www.prescott-law.com — Site Map > 
BCE materials, 5-3-06 “Position Statement’, p. 11.) There are two analytically separate points relative 
to scope of practice: 1) WHAT are chiropractors authorized to diagnose and treat? 2) HOW are they 
entitled to treat? The WHAT: California drugless practitioners and chiropractors were both intended to 
be authorized to diagnose and “treat diseases, injuries, deformities, or other physical or mental 
conditions”. But, the HOW was expressly limited as to both drugless practitioners and chiropractors. 
In essence, chiropractors were limited to treating by means other than the use of allopathic drugs or 
operative surgery. 


Electives 


The curriculum prescribed by the 1922 act required the completion of 2400 hours of specified 
coursework. In 1948 the California Legislature placed an amendment on the ballot to increase the 
curriculum to 4000 hours and to allow for up to 17% of the 4000 hours to be electives. The amendment 
was approved by the voters, but was never implemented by the BCE or the chiropractic colleges. 

In 1976/78 the Legislature placed amendments on the ballots that resulted in the elective hours 
being changed to 15% of the prescribed curriculum. The Tain plaintiffs argued, and the Tain court 
agreed, that it is mandatory for 15% of chiropractic education for practice in California to be in 
electives. Obviously, this places a potential burden on the schools, the CCE, the NBCE and perhaps the 
professional associations. But, it may also generate a benefit to the chiropractic community as a whole. 
This issue deserves careful analysis and I will make a contribution to that process in the next article. 


You may contact David Prescott through the Prescott Group (888)989-0855 or seek additional 
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Lessons from the 2005 California Practice Rights Case David Prescott, M.A, JD, DC 
Part 6 — Who’s in Charge? — Elective Education & Training 


In Part 5 of this series I pointed out that since 1976/78 California law has required that 15% of 
the required 4000 hours of education and training for a chiropractic license be in “electives”. However, 
the elective subjects are not defined in the act and the requirement has never been implemented by the 
BCE, or the schools. Obviously, the implementation of this requirement is a complicated matter and I 
will only be able open up some of the issues here. First, some background. 


Early Electives 


A central theme of this series of articles is that one cannot understand the 1922 California 
Chiropractic Act without looking at the 1913 Medical Practice Act (MPA). Under the 1913 MPA, the 
prescribed curriculum for the drugless practitioner’s license required the completion of 2000 hours of 
specifically delineated subjects and 4000 hours was prescribed for the physician and surgeon’s license. 
The Medical Board was authorized to approve the schools offering these respective curricula. 


Under the 1913 MPA, a person could elect to become licensed as a drugless practitioner and 
thereafter elect to complete the additional 2000 hours of prescribed education and training to become 
licensed as a physician and surgeon. Many chiropractors prior to 1922 elected to become licensed as 
drugless practitioners. I do not presently know how many, if any, of these chiropractors actually became 
licensed as physicians and surgeons. However, at least one of the early chiropractic colleges that 
subsequently merged into L.A.C.C. was approved by the medical board so that its graduates could elect 
to go on and acquire the broader license. (California Chiropractic College) This right to elect to move 
from one license category to the other was specifically eliminated as to chiropractors in the 1922 
Chiropractic Act. 


Naturopathy Election 


There were three groups that worked together to get the 1922 California Chiropractic Initiative 
Act passed: straights, mixers and those naturopaths who were licensed under a 1909 amendment to the 
1907 MPA. (The law allowing for a separate naturopathic license was repealed prior to 1913. As of 
2003, California is once again licensing “naturopathic doctors”’.) 


From 1922 to the early 1950’s many chiropractors elected to take postgraduate education and 
training in the use of the naturopathic materia medica. Indeed, in the 1952 case of Oosterveen v. Board 
of Medical Examiners the California Court of Appeal indicated that there were approximately 5,600 
chiropractors then licensed in California and over 1000 of them were recognized by the BCE as being 
authorized to “practice the system of naturopathy”. These persons acquired this right by completing 
education and training beyond the 2400 hour curriculum prescribed by the 1922 act and pursuant to a 
system monitored by the BCE. (The Medical Board, the BCE and the Attorney General’s Office each 
agreed in the Oosterveen case that the chiropractors with such elective education and training were 
entitled to use the naturopathic (natural) materia medica. The Tain court simply ignored the Oosterveen 
precedent and the plaintiffs’ arguments based thereon.) 


An Ironic Twist 


The prescribed curriculum for the California chiropractic license was increased in 1948 from 
2400 hours to 4000 hours and 17% of the 4000 hours were authorized (but not required) to be in elective 
subjects. One would think that the hours required to utilize the naturopathic materia medica would have 
then been made part of an elective curriculum. They were not. What happened? 


The forerunner organization to what is now the Council on Chiropractic Education (CCE), in its 
meeting of February 13th, 1954, informed the then existing chiropractic colleges that the “Council does 
have the right to remove any college from the accredited list for teaching a course in naturopathy if the 
college facilities, faculty and administrative talents were employed for this purpose ....””» (Minutes 
available) All of the chiropractic colleges accepted this mandate. 


Organized medicine was making a full-court press against naturopaths in the 1950s and I am not 
here quibbling with the actions referred to in the preceding paragraph. It is, however, ironic that the use 
of the natural materia medica by chiropractors would be circumscribed by a private entity in the same 
era that California itself increased the hours required for the chiropractic license and granted the 
chiropractic community the right to include electives. (The Tain plaintiffs named the CCE in their 
lawsuit and the (present) CCE was most cooperative with the plaintiffs and was dismissed from the 
action early on pursuant to a settlement agreement.) 


Electives — Some Thoughts 


I realize that there are a series of vested interests that come into play with respect to any elective 
education and training but I will make three points and raise three questions here. 


First, the elective curricula as a whole must comply with the requirement of the California 
chiropractic act and not “discriminate against any (pre-1922) school of chiropractic, or any other 
treatment....” (In future articles, I will discuss four early schools of chiropractic thought - physiological 
therapeutics; reflex therapeutics; musculoskeletal practice and straight chiropractic.) 


Second, it is useful to compare the concept of specialization within organized medicine and the 
legal profession with certain aspects of the chiropractic profession. Although MD’s and lawyers have 
unlimited scopes of practice there are laws in California that limit the rights of MDs and attorneys to 
hold themselves out as “specialists”. Indeed, California law precludes MDs from advertising themselves 
as “Board Certified” unless they hold credentials from an organization specifically chosen for that 
purpose by the California Legislature or from an organization expressly approved by the California 
Medical Board itself. California lawyers cannot hold themselves out as certified specialists unless they 
have been approved to do so by the State Bar. 


The “certification” (recognition) issue is more complicated for chiropractors than MDs or 
lawyers because chiropractors start off with only limited practice rights. That is, there are both scope of 
practice and “holding one’s self out as” issues when it comes to chiropractors. But, if state agencies are 
directly involved in regulating those with unlimited practice rights then the State agency (BCE) must 
regulate the criteria for the electives if any practice or specialization rights are to be acquired through the 


elective process. Of course, the BCE does not have the right to recognize any practice rights that would 
exceed the express limitations within the Chiropractic Act itself. 


Third, the BCE cannot create the elective subjects and standards out of thin air. That will require 
input from the schools, the “diplomate” boards of the ACA and from the ICA and other interested 
parties. The chiropractic act requires the completion of 4000 hours but the CCE presently requires the 
completion of approximately 4800 hours for the chiropractic license. I will leave you with three 
questions: (1) Why couldn’t the 15% “electives” be part of the extra 800 hours and be offered at both 
the undergraduate and graduate levels for already licensed chiropractors? (2) Why couldn’t different 
schools/organizations offer different elective curricula? (3) How can the non-discrimination requirement 
of the Chiropractic Act be satisfied unless different schools and/or other organizations are authorized to 
offer different, BCE approved, elective education and training? 


You may contact David Prescott through the Prescott Group (888)989-0855 or seek additional 
information at www.prescott-law.com 


Lessons from the 2005 California Practice Rights Case David Prescott, M.A, JD, DC 
Part 7 - Early “Schools of Chiropractic” - An Introduction 


As has been indicated several times in this series of articles, a central point raised in the Tain 
case was that section 16 of the California Chiropractic Act has, at all times, required the act to be 
interpreted so as to not “discriminate against any particular school of chiropractic, or any other 
treatment”. In addition, the California courts have long recognized that chiropractic is not a static 
profession and may (one case has indicated probably must) incorporate new knowledge within its 
original domain; that is, within the schools of chiropractic and other treatment as practiced prior to 1922. 


The Tain court ignored the non-discrimination provisions of section 16 and merely reiterated the 
definition of chiropractic announced in the Fowler (1938) and Crees (1952) cases. The attorneys 
involved in the Fowler and Crees cases did not attempt to introduce any evidence about the various 
“schools of chiropractic” or other treatment practiced by chiropractors prior to 1922. Therefore, the 
Fowler and Crees courts defined the scope of chiropractic practice based upon a dictionary definition 
(and out-of-state cases) that severely limited the scope of chiropractic practice. The Tain court ruled the 
BCE’s present scope of practice rule (1991 Rule 302) is consistent with the holding in the Fowler/Crees 
cases and held, in effect, that so long as the BCE is satisfied with such a rule the courts would not hear 
evidence seeking to overturn the BCE’s rule. We agreed that Rule 302 is consistent with the holdings in 
the Fowler and Crees cases but argued that those holdings (and Rule 302) are inconsistent with the 
original intent of the 1922 act, and with the non-discrimination provisions quoted above. 


Thanks Historians 


Edwin Grauke and I had to be prepared to present the evidence about the various “schools of 
chiropractic” and other treatment practiced by chiropractors prior to 1922. I spent many hours studying 
this history and was amazed at the depth and breadth of early chiropractic. We could not have even 
considered presenting this history to the courts without the work of the Association for the History of 
Chiropractic which was founded 1981. More particularly, the works of Drs. Walter Wardwell (general 
history of chiropractic), Joseph Keating and Reed Phillips (history of L.A.C.C.), Ronald Beideman 
(history of N.C.C.) and Brian Smith (pre-1922 connections between naturopaths and chiropractors in 
California) were invaluable. Their works also lead me into a large body of original materials which will 
also be touched upon in future articles. 


The works of the cited authors, and others, did not become available until after the adoption of 
the 1991 scope of practice rule (Rule 302) and the referenced chiropractic historical data was not 
considered in the process of adopting Rule 302 in 1991. The BCE should reconsider its own 1991 rule 
based upon a detailed review of the information from these authors and related matters. (I think it will 
be doing so by the time this article is in print.) In addition, there has been a revolution in the philosophy 
and sociology of science, and relative to the importance of the history of science, since the decisions in 
Fowler and Crees that needs to be taken into account. I will touch upon Thomas Kuhn’s 1962 book, 
The Structure of Scientific Revolutions, and some subsequent developments in a future article. 


Who Counts 


Lawyers are very familiar with arguments about whose opinions should be considered in 
addressing the original intent of the United States Constitution. We often refer to “the founding 
fathers”, but who were they and whose opinions should be given more weight than others. The starting 
point is more clear with respect to the chiropractic community. Obviously, the perspective of D.D. 
Palmer and B.J. Palmer must be considered. But, where do we go from there? 


The pre-1922 chiropractic history demonstrates at least four separate, but interrelated, streams of 
thought: (1) physiological therapeutics (including use of the natural (naturopathic) materia medica); (2) 
reflex therapeutics; (3) straight chiropractic; and (4) neuromusculoskeletal and physical therapy practice. 
The last two need no further introduction here, but they will be specifically addressed in subsequent 
articles. However, a brief introduction to the first two streams of thought is called for. 


Physiological Therapeutics: 


On page 24 of Beideman’s history of N.C.C., there is a copy of the text of a letter written by 
D.D. Palmer dated December 17, 1906 to Dr. John A. Howard wherein D.D. specifically supported the 
idea of Howard starting a chiropractic college. Dr. Howard graduated from Palmer School of 
Chiropractic (P.S.C.) in 1905 and founded the National School of Chiropractic in Davenport, Iowa in 
1906. The name was subsequently changed to N.C.C. and the school was moved to Chicago in 1908. 
Obviously, Dr. Howard’s work must be given due consideration. 


In the early years, and prior to 1922, the degree offered by N.C.C. was in CHIROPRACTIC and 
PHYSIOLOGICAL THERAPEUTICS. This included such physical agents as cold, heat and electricity 
for general healing purposes and also as physical therapy modalities. N.C.C.’s early curriculum 
included the use of the entire natural (naturopathic) materia medica. 


L.A.C.C. was founded by Drs. Charles and Linnie Cale in 1911 and is often cited as a sister 
school to N.C.C. because it had a similar therapeutic perspective. (Beideman, pp. 216-217) As to 
L.A.C.C., I will focus on the work of several early California chiropractors and their relationship with 
Carl Schultz, M.D. who was instrumental in the founding of the Association of Naturopathic Physicians 
of California whose members (including Charles Cale) were licensed as “naturopaths” under a 1909 
amendment to the California Medical Practice Act of 1907. 


Reflex Therapeutics: 





I will consider this “stream” of thought by starting with the work of J. Shelby Riley who, in 
1912-13, founded the New England College of Chiropractic. Dr. Riley also wrote “Science and Practice 
of Chiropractic and Allied Sciences” which was published in 1919. On pages 284-285 of that text he 
refers to his earlier book on “Zone Therapy”. Dr. Ron Watkins who was a co-founder of Life 
Chiropractic College, the founding director of the clinic at Canadian Memorial and a previous director 
of the clinic at Cleveland Chiropractic College, Los Angeles personally told me that much of his reflex 
work was derived from zone therapy. I will also address the practice and teaching of zone therapy by 
Dr. George Starr White who was the honorary Dean of L.A.C.C. from 1921 to 1924. 


A second stream of reflex therapeutics was initiated by Terrence Bennett who was a California 
chiropractor prior to 1922. Dr. Bennett’s his work on reflex therapeutics was further developed and 
taught by Dr. Ralph Martin who was a co-founder of the ACA Council on Diagnosis and Internal 
Disorders. 


Obviously, as a lawyer, my primary focus is on the original intent of the 1922 act and the non- 
discrimination provisions cited above; and external discrimination. However, I will hereafter also draw 
some comparisons between the referenced streams of chiropractic thought and the concept of the 
“Living Matrix” previously addressed in my series of articles published in this journal in 2005. 


You may contact David Prescott through the Prescott Group (888)989-0855 or seek additional 
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Lessons from the 2005 California Practice Rights Case David Prescott, M.A, JD, DC 
Part 8 - Early “Schools of Chiropractic” - Physiological Therapeutics 


As emphasized in prior articles, section 16 of the 1922 California Chiropractic Act requires the 
act to be interpreted so as to not “discriminate against any particular school of chiropractic, or any 
other treatment”. We will now embark upon a consideration of the various schools of thought and 
treatment extant within the chiropractic profession prior to 1922. I will first focus on Dr. John Howard, 
who, in 1906, founded National Chiropractic College (N.C.C.). 


Howard & Clinical Theory 


Dr. Howard was a Mormon missionary to Europe in the 1890s and studied with Father Kniepp 
who many consider to be the founder of what became known in this country as naturopathy. Dr. 
Howard’s “... attention was drawn to Chiropractic in the Spring of 1905 while (he) was in charge of the 
Treatment Department of the Salt Lake Sanitarium...” where he was utilizing the treatment perspective 
developed by Father Kniepp. (Beideman, R. In the Making of a Profession, N.C.C., 1995, 21) 


Although Dr. Howard attended Palmer, he was induced to study chiropractic by a catalog he 
received from Dr. A.P. Davis who was an early (1898) graduate of Palmer School of Chiropractic 
(P.S.C.). Dr. Davis was a M.D., D.O. and D.C. and he founded the American School of Chiropractic of 
Cedar Rapids, Iowa (A.S.C.) shortly after his graduation from P.S.C.. Davis was also associated with 
the development of natural medicine and chiropractic in California prior to 1922. (Keating & Phillips, A 
History of L.A.C.C., SCUHS, 2001, p. 3) 


A.S.C. later became the (Oakley) Smith College of Naprapathy. Oakley Smith, D.C. was in a 
group of three chiropractors (with Minora Paxson, D.C. and and Solon Langworthy, D.C.) first licensed 
as chiropractors anywhere in the world — on the same day in Illinois. The initial premise of naprapathy 
was, in effect, that “scarring and shortening of the soft connective tissue” (ligatates) caused interference 
with the neurovascular system resulting in pathophysiology. (Beideman, p. 119) 


Dr. Howard, in describing his entry into the chiropractic profession, cited the following quotation 
from the A.S.C. catalog as the factor that induced him to study chiropractic (even though he chose 
P.S.C. rather than the A.S.C. — Beidemann, p. 21) : 


“There are two fundamental laws on which the science (of chiropractic) is based, and 
these have long be familiar to the physiologists and investigators of all leading schools of 
healing. First that the circulation of the blood is the great determining factor in both 
health and disease, and that the nervous system is the controlling power in all the 
physiological activities of the animal organism. The second of these laws is the 
characterizing feature of this (chiropractic) science. That physiological activities, when 
astray, can best be regulated thru the nervous system by the properly directed application 
of Drugless agencies, beginning as it does with the very basis of life, its results are 
permanent.” 


The historical record confirms that the “fundamental law(s)” of the neurovascular regulation of 
body function had in fact been “long familiar to the physiologists”. Indeed, it was first espoused by 
Claude Bernard in 1860 in a series of 21 lectures at the “College de France”. These lectures were 
translated into English and published in the 1861 editions of The Medical Times and Gazette, A Journal 
of Medical Science, Literature, Criticism, and News, published by John Churchill of London, England. 
This journal was widely distributed in the United States and is still available for review in the archives at 
UCLA. (an actual copy of the last lecture in the series may be viewed at www.prescott-law.com >site 
map >CLAUDE BERNARD - 1861 LECTURE) 


Claude Bernard is generally recognized as the leading medical physiologist of the 19" Century 
and he proposed a wholistic paradigm in which “morbid conditions” were said to arise as a result of 
dysfunction within the “milieu interieur” - internal environment. Bernard described the key regulatory 
components of the internal environment as the neurovascular system. 


Davis’ description of the basic chiropractic principle was obviously derived from his relationship 
with D.D. Palmer and does in fact reflect D.D.’s early position. This is further substantiated by 
Professor Keating who has demonstrated that D.D. Palmer followed a neurovascular (regulatory) theory 
of disease until reducing it to “nerves only” in 1903 after his arrest in Pasadena, California in 1902 for 
practicing medicine without a license. (See, Keating, BJ. of Davenport, The Early Years of 
Chiropractic, Assoc. for the History of Chiropractic, 1997, p. 13 and cf. Beidemann, p. 3.) 


This neurovascular (regulatory) paradigm has been ignored by allopathic medicine but it was 
central to not only chiropractic but also early osteopathy and other schools of medical thought prior to 
the virtual monopoly in favor of the allopathic paradigm. It is time to challenge the allopathic monopoly 
on an on-going basis and until parity is obtained. It is also time to assert the legal right to advance the 
chiropractic “big idea” as identified above. Some/all chiropractors must be authorized to expand this 
“big idea” and the basic scientific advances which I submit now demonstrate that the body’s inherent 
capacity to regulate itself involves the entire “Living (connective tissue) Matrix” which is constantly 
engaged in a process of dynamic interaction with itself, every cell (including apparently immune cells) 
and organ of the body and the external environment. (See, e.g. www.prescott-law.com >site map 
>Chiropractic Journal List > Third Series.) 





Physiological Therapeutics 


N.C.C. in its initial years, and prior to 1922, issued degrees in ‘CHIROPRACTIC and 
PHYSIOLOGICAL THERAPEUTICS”. Given Dr. Howard’s European experience it was to be 
expected that he would also explore all natural methods of healing in addition to those directed 
specifically at the neurological and/or vascular systems. Dr. Howard described his concept of 
physiological therapeutics, in part, as follows: 


“We do not claim that it (physiological adjustment) is a panacea for all ills nor that it is 
potent in all cases to the entire exclusion or depreciation of other agencies. Our system 
is as broad as Nature itself, and therefore embraces all natural methods which possess 
virtue in assisting normal function of the body. The term Physiological Adjustment 
speaks for itself: Correction of body function by physiological methods. Chiropractic 
Adjustment is but one phase of Nature’s corrective agencies; hydrotherapy is another; 


Swedish movements is another; massage another; and suggestion yet another, and we 
might enumerate all the various agencies which tend to assist nature in re-establishing 
normal function.” (Emphasis added, Beidemann, p. 39) 


Dr. Howard also recognized the need to “aid nature ... (in) a natural and congenial manner ... 
eliminate accumulated waste ... stop autotoxemia ... balance the diet ... relieve constipation ....” 
(Beideman, p. 31) 


The California BCE is mandated by the non-discrimination provision of section 16 of the 1922 
Chiropractic Act to recognize and authorize the full development of this physiological therapeutic 
(functional medicine) school of thought. In part 9 we will look further into these issues with special 
emphasis on the early history of L.A.C.C. and the chiropractic-naturopathic materia medica connections 
in California. Thereafter we will look at the non-discrimination mandated with respect to the early 
reflex, straight and musculoskeletal schools of chiropractic thought. 


You may contact David Prescott through the Prescott Group (888)989-085. 
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usual state. There exist, in fact, two kinds of capillary 
vessels; the first establish a direct communication between 
arteries and veins, and secure a passage for the blood which 
flows from one system into the other; the second being of 
smaller dimensions, lie in contact with the histological 
elements of the tissues, and ned @ considerable influence 
upon them. On this _ of the vascular system is nervous 
power chiefly exerted. , S 

Another point to which your attention has been drawn is 
the mode of action through which these results are obtained ; 
contractile elements are as usual placed at the disposal of the 
nervous system ; it cannot, in fact, be rationally asserted that 
the nerves act directly u the blood, and modify its 
chemical composition, or change the direction in which it 
flows. In the vessels, as in all other parts of the body, the 
action of nerves is connected with the muscular element ; and 
microscopical anatomy the data of physiology by 
shewing muscular fibres to exist in the vessels. 

We are thus enabled, through the action of the sympathetic 
nerve, to modify at our pleasure the nutritious and vital 
activity of all tissues in living animals; bones, muscles, 
glands, and other organs, obey the power of the nervous 
system. There exists one tissue, however, in which this 
process appears still more extraordinary ; we allude to the 
action of the nervous element uponitself. So complicated, in 
fact, is the disposition of the living process, such is theintricacy, 
of vital phenomena, that homologous tissues sometimes 
modify each other. This reciprocal infiuence, in the present 
case, is easily explained; the numerous vessels which ramify 
in the brain and spinal cord being, as in other regions, placed 
under the control of the ganglionic system, the influence of 
the sympathetic nerve extends to the very centre of the 
nervous system. : 

The experiments of Donders, which we alluded to on a 
previous occasion, have fully justified the opinions here 
expressed ; the introduction of a thermometer into the skull 
proves that after the division of all the branches of the upper 
cervical ganglion, the cerebral substance itself participates in 
the effects of this ation; its temperature , its yascu- 
larity increases, and, as a consequence, the general sensibility 
of all the cerebro-spinal nerves is considerably increased. 
An operation performed on a mone! oases of the nervous 
system gives rise, therefore, to a general hyperesthesia of the 
whole apparatus. Might not these observations lead to # 
more accurate knowledge of the cerebral functions, hitherto, 
inyolyed in such deep obscurity? 

The application of these views to pathology has been 
partly attempted in the preceding Lectures; and we have 
endeavoured to show you the intimate connexion which 
unites the nutritive process to the leading features of inflam- 
mation. Without attempting to give a definitive explanation 
of these facts, we feel justified in stating that the influence 
of the vasomotor nerves upon the phenomena of nutrition is 
proved ond the possibility ef a doubt: we have shown 
you that the division of the principal branches of this nerve 
gives rise to inflammatory symptoms in the corresponding 
organs, when the animal is deprived of food. The intimate 
nature of these properties of the nervous system cannot, of 
course, be satisfactorily explained; but you are fully aware 
that the primitive causes of all natural phenomena lie beyond 
the reach of human knowledge; and the obscurity in which 
this part of the subject is involved, is not the exclusive 
privilege of nervous action: an impenetrable mystery hangs 
over the origin of all the powers which maintain life. 

In concluding this Course, it remains for us to show the . 
relations in which our principles stand to the doctrines which 
actually prevail in the Medical Sciences. The history of 
Medicine embraces two distinct periods—that of empiricism, 
and that of scientific observation. Such is the case with all 
branches of human knowledge: we start from direct observa- 
tion at first, and gradually rise to the-conception of a regular 
system of definite laws, embracing all the relations of cause 
and effect. The progress of Physiology and Medicine has 
been slower than that of other sciences; but they rapidly 
tend to acknowledge settled rules and general laws ; and the 
experimental method alone is capable of leading us to the 
long-wished-for result. We do not pretend, therefore, to 
exhibit the science of disease in its definitive and perfect 
form; but we have eadeavoured to impress upon your mind 
the fundamental principles which must in future guide the 
labours of all scientific obseryers. The only solid foundation 





on which the edifice of Nosology can be raised is Physiology; 
and in spite of the cavils of those who, after devoting the 
greater part of their lives to clinical observation, hare been 
led to despise all other methods of acquiring knowledge, the 
artificial barriers which prejudice had raised between the 
two sister sciences are crumbling into dust. ‘We shall there- 


fore pursue the course of our experimental labours; and in 
the course of the next Session we shall endeavour to elucidate, 
by physiological operations, the history of one of the great 
morbid series with which clinical observation has made us 
acquainted. 





“HARMONY” - “TONE” 


Bernard was a disciple of the great 19" Century physiologist, Magendie. It seems likely that 
Bernard derived his concept of the importance of the “harmonious” relationship between the parts of the 
“living frame” from Magendie. It also appears likely that Magendie, in turn, derived this concept, in 
part, from Chinese medicine. Magendie started practicing “electroacupunture” as early as 1835.' 
Wherever it came from, the concept of “harmony/tone/balance” (and self-regulation) is critically 
important and obviously a founding principle of chiropractic as well as acupuncture. 


We must acknowledge, however, that Bernard did not speak of only the nervous system as a 
factor in the body’s ability to self-regulate. He also points to the importance of the “local circulation”. 
Indeed, that aspect has been a focus of attention for the osteopaths and also leading 20" Century 
physiologists. Guyton, in the most recent edition of his work, states: 


"In the extracellular fluid are the ions and nutrients needed by the cells for maintenance 
of cellular life. Therefore, all cells live in essentially the same environment, the 
extracellular fluid, for which reason the extracellular fluid is called the internal 
environment of the body, or the milieu interieur, a term introduced more than 100 years 
ago by the great 19"-century French physiologist Claude Bernard. (Emphasis in original) 
Guyton, Hall, Textbook of Medical Physiology (10" ed. 2000) p. 2. 


Guyton does a disservice to the work of Bernard by ignoring Bernard’s emphasis on the nervous 
system and the concept of “self-regulation”. It is becoming clear that the “internal environment” is a 
very complex structure. It serves a far greater purpose than merely that of a transportation system. (Of 
course, it does transport/house nutrients, hormones, neuropeptides, immune cells, etc.) We will 
demonstrate in a future article that much more than mere chemistry and transportation is, in fact, 
involved. For now, let’s look at some developments relative to the concept of the body’s innate capacity 
for self-regulation and at its capacity for harmonious interaction within the internal environment. 


Lessons from the 2005 California Practice Rights Case David Prescott, M.A, JD, DC 
Part 9 - Early Schools of Chiropractic — “Naturopathy” 


As emphasized in prior articles, section 16 of the 1922 California Chiropractic Act requires the 
act to be interpreted so as to not “discriminate against any particular school of chiropractic, or any 
other treatment”. In the last article we looked briefly at the history of Dr. John Howard, the founder of 
National Chiropractic College, and his concept of “physiological therapeutics” as a “school of 
chiropractic” thought that must be protected under section 16. Let’s turn to “naturopathy”, per se. 


The term “naturopathy” has an interesting history. The word was copyrighted by Dr. John 
Scheel, a “water curist”, and his wife Sophie Scheel, a homeopath. The Scheels sold their copyright to 
Dr. Benedict Lust who popularized the term to cover what others called “nature cure”, “natural 
therapeutics” (Henry Lindlahr, MD) or “physiological therapeutics”. (See, e.g. Kirchfeld F, Boyle W. 
Nature Doctors. Portland, Medicina Biologica, 1994, pp. 185-250.) 


Dr. Lust wrote in 1921 that although the word “naturopathy” was somewhat of a misnomer 
(natural disease) he had found the term useful to distinguish this form of practice from allopathy; 
especially when challenged by the “autocracy, coercion, imposition, intolerance, and persecution of the 
New York Medical Society in particular, and the American Medical Association in general.” (Nature 
Doctors, p. 191.) Sounds familiar! 


It is critical to the present situation in California to recognize that 


“The first chiropractic school in California was started in June, 1904, at 1314 Telegraph 
Avenue, Oakland, and on January 24" 1905, it was incorporated by Dr. H.D. Reynard, 
Maude L. Reynard, Dr. W.F. Booth, Dr. E.L. Lichty and Dr. Ruby A Lichty. Later this 
school was broadened to include naturopathy in its curriculum, and at this time it enlisted 
Dr. Carl Schultz and his wife of Los Angeles. The seven people mentioned formed a 
naturopathic board (the Naturopathic Association of California — N.A.C.) with Dr. 
Schultz as president. They then besought the legislature of 1907 to pass a bill legalizing 
the naturopathic board with the power to issue licenses to naturopathic doctors.” 
(Keating J, Phillips RB. A History of L.A.C.C., 2001, p. 2.) 


The 1907 bill did not pass, but in 1909 the California Legislature amended the 1907 Medical 
Practice Act to allow, on a one time basis, the (61) persons previously certified by the N.A.C. to become 
licensed. One of the 61 persons so licensed was Charles Cale who, along with his wife Linnie Cale, 
founded LACC in 1911. 


The referenced Dr. Carl Schultz emigrated from Germany to the USA in the mid-1890s and 
moved to California in 1900. He brought with him Germany’s heritage in what was at that time often 
referred to simply as “nature cure”. However, he later adopted Lust’s term (“naturopathy”’) for his form 
of practice. 


Dr. Schultz played an important role in the development of the chiropractic profession in 
California from 1900 to 1935. In addition to cooperating with chiropractors to form the N.A.C., his 


contribution included providing internships for LACC students at his Naturopathic Institute and 
Sanitarium in Los Angeles. (See, Smith B.A. Carl Schultz, M.D., D.O., D.C. 1843-1935. Chiropractic 
History 2001, 21(2): 77-100 for further details.) 


But what was included within the concept of naturopathy as used by these early practitioners? A 
presently useful definition of naturopathy is that from the 1952 Oosterveen case to the effect 


“That Naturopathy is a mode of healing that attempts to restore and maintain health by 
the use of light, air, water, clay, heat, rest, diet, herbs, electricity, massage, Swedish 
movements, suggestive therapeutics, chiropractic, magnetism, physical and mental 
culture, and does not advocate the use of drugs and medicines but does advocate the use 
of ‘dietary supplements which said dietary supplements include all substances found in 
nature, including those substances found in herbs, the earth and animal tissues, whether 
raw or refined....”” (Emphasis added.) 


In the Oosterveen case, the medical board, the BCE and the California Attorney General’s Office each 
agreed that chiropractors (as authorized by the BCE) were entitled to practice naturopathic methods of 
healing. The Tain plaintiffs asserted that the BCE presently has the right (and duty) to define new 
standards for practice within this tradition; especially if and when presented with a suitable elective 
curriculum for that purpose. As noted in Part 6, the Tain court simply ignored the Oosterveen case. 


Having identified the naturopathic (physiological, natural therapeutics) materia medica one is 
then faced with the more daunting task of defining how, when and under what patient circumstances 
these “materials” should be used. Several sources of direction for this task are available, but I will 
presently touch upon only two. 


According to the authors of the previously mentioned Nature Doctors, Henry Lindlahr, MD is 
credited with being the founder of “Scientific Naturopathy” in the U.S.A. Dr. Lindahr was born in 
Germany but moved to the United States and made his fortune on land speculation and as a businessman 
and banker in Montana. He was diagnosed as having diabetes at the age of 35 (1897) and returned to 
Germany where he successfully underwent the “nature cure”. This changed the course of his life and by 
1904 he had acquired his MD degree and was practicing what he called “natural therapeutics” in Illinois. 


Dr. Henry Lindlahr, in affiliation with Dr. John Howard, founded the Lindlahr College of 
Naturopathy in 1918 in Chicago. This school was absorbed by N.C.C. in 1926. Dr. Victor Lindlahr, the 
son of Dr. Henry Lindlahr, taught his father’s system of natural therapeutics as part of the naturopathic 
program offered by LACC during the 1930s and 40s. 


Dr. Lindlahr’s contribution to the theory of natural therapeutics can be found in volume 1 of a 
two-treatise work on this subject. Obviously, it would be inappropriate to attempt to detail his position 
here, but one point is essential: Dr. Lindlahr set the stage for the development of his theory by stating 
that “There are two principal methods of treating disease. One is the combative, the other is the 
preventive.... The preventive method does not wait until disease has fully developed and gained 
ascendancy in the body, but concentrates its best endeavors on preventing... the development of 
disease.” (Lindlahr H., Philosophy of Natural Therapeutics. Chicago, Lindlahr Press, 1922, 4" Ed., p. 1.) 


Obviously, any present use of the referenced materia medica must incorporate all relevant data 
developed since 1922. But, prevention and early intervention must remain key concepts. Within that 
context, the Germanic tradition repeatedly referred to here and Part 8 has advanced into a paradigm 
which, among other things, utilizes the “Living Matrix” concepts addressed in my Third Series of 
articles in this publication. This paradigm is presently referred to as “functional medicine” and is 
consistent with the early work of Drs. Howard, Schultz, Lindlahr et. al. This concept of functional 
medicine would be of invaluable assistance to any organization seeking to have the BCE recognize its 
right to offer an elective curriculum in keeping with the “schools of chiropractic” referred to in this 
article and in Part 8. We will turn to the “reflex therapeutics” school of chiropractic thought next time. 


You may contact David Prescott through the Prescott Group (888)989-0855 or seek additional 
information at www.prescott-law.com 
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Lessons from the 2005 California Practice Rights Case David Prescott, M.A, JD, DC 
Part 10 - Early Schools of Chiropractic — Reflex Therapeutics 


As emphasized in prior articles, section 16 of the 1922 California Chiropractic Act requires 
the act to be interpreted so as to not “discriminate against any particular (pre-1922) school of 
chiropractic, or any other treatment”. In the last two articles we looked briefly at the early 
chiropractic schools of thought referred to as “physiological (natural) therapeutics” and 
“naturopathy” and asserted that section 16 prohibits discrimination against these schools of thought. 
(actually, they are essentially the same, with different names). I will address the subject of “reflex 
therapeutics” in this article and in Part 11. 


In Part 7 of this series, I promised to address the issue of “reflex therapeutics” and pointed to 
the work of J. Shelby Riley who, in 1912-13, founded the New England College of Chiropractic. 
Dr. Riley also wrote “Science and Practice of Chiropractic and Allied Sciences” which was 
published in 1919. On pages 284-285 of that text he refers to his work as “zone therapy” (see 
below). I also said I would address the work of George Starr White, M.D., Ph.D., D.C. who was 
the Honorary Dean of LACC from 1921 to 1924. Due to space limitations I will presently focus on 
Dr. White. 


Anybody seeking additional information about the work of Dr. Riley can purchase a re- 
published version of his “Zone Reflex” book from Health Research, P.O. Box 850, Pomeroy, 
Washington 99347. One additional point, Dr. Benedict Lust, the purported founder of 
“naturopathy” in the United States, referred to Riley’s work as an early form of acupressure. 
Obviously, this presently raises some sensitive issues within the chiropractic and acupuncture 
communities which I will specifically address in a subsequent article. Suffice it to presently say, 
chiropractors and acupuncturists should, for both market share and informed patient choice 
purposes, be entitled to their own distinct identity and terminology. 


George S. White 


George Starr White credited William H. Fitzgerald, M.D. with founding the “zone therapy” 
system that Dr. White practiced and taught while he was the Honorary Dean of LACC, and 
otherwise. (Dr. White was first introduced to zone therapy in 1914 under the tutelage of Dr. 
Fitzgerald - p. 879 of the following book) A book by Dr. Fitzgerald entitled “Zone Therapy” was 
published in 1917 and a re-publication of that book is also available from the Health Research 
publisher mentioned above. More importantly for my present purposes, this re-published book also 
includes some of Dr. White’s “lectures” dealing with zone therapy. The following brief outline of 
some of the major principles of zone therapy is based upon Dr. White’s interpretation of the work of 
Dr. Fitzgerald, and his own additions thereto. 


The Zones - Per Dr. White, Dr. Fitzgerald defined five “zones” on each side of the mid-line 
of the body on both the anterior and posterior surfaces of the head, trunk and extremities. However, 
Dr. White indicated that in his opinion there are probably more “zones” than just these but that the 
described zones are convenient and clinically effective. Dr. White indicated that Dr. Fitzgerald 
came up with these reflex zones on an empirical and clinically experimental basis. The basic 
anterior layout is shown in the following picture. (There are also extensive reflex zones shown in 
the referenced text related to the posterior body and more specific, additional, reflex zones in the 
hands, feet and ears.) 








Note (for example): The mner thigh zone 
is called the “right big toe-thumb zone” 


Although Dr. White indicated that zone therapy was developed on m empirical basis, he 
offered the prelimmary hypotheses that stimulation at one pomt in the body has inhibitory effacts (as to 
both pam and patholocy) m far distant part: of the body because of at least two factors: 1) the 
embryological development of the body (@. 892), and 2) the fact that although “Man is admittedly of 
chemical formation (he’she is) controlled by electrical nergy, or ‘electronic vibration. ”” (p. 883) 


Treatment Methods — The Fitzgerald’ White text shows the use of a variety of treatment 
methods and instruments, includme simple pressure with the fingers, finger nails, or metallic md 
rubber band devices, and the use of “galvanic cautery” and other electrical imstumets as well as 2 
“needlepoint” vibratory instrument and “heat and cold waves”. In addition, on page 159 of the text, 
there is a picture of the use of what is referrad to as a “stickpin™ needle 


Anesthetic/ Analgesics — Dy. White discusses two basic aspects of the use of zone therapy for 
analgesic and anesthetic effects. First that treatment at certam locations withm a single zone will 
produce analgesic and anesthetic effects throughout the “zone”. Second, that treatment withn many 


locations within the mouth, pharynx, epipharynx, nose and at the ends of the fingers and 
toes will cause analgesic and anesthetic effects at different locations “‘over the entire 
body”. He also goes into some detail about the use of zone therapy for the painless 
extraction of teeth and for other surgical procedures, including childbirthing. 


Disease Conditions - Dr. White provides specific instructions for the use of zone 
therapy with respect to a list of conditions and diseases from “abdomen pain” to “wry 
neck’, and including, for example, such things as angina, bronchitis, headache and goiter. 


It is important to note that “zone therapy” is based primarily upon Western 
anatomy, physiology and diagnostic categories. 


This mode of practice must be protected under the “non-discrimination” 
provisions of section 16 of the Chiropractic Act. Equally important, California courts 
(e.g. Crees case, 213 Cal.App.2d 195, 202) have recognized that “chiropractic is not a 
static system of healing and that it may advance and change in technique, teaching, 
learning, and mode of treatment within the limits of chiropractic’ as it existed in 
1922. It is time to recognize that those chiropractors who choose to become educated to 
do so, have the legal right to use all natural and non-surgical forms of treating the sick 
and afflicted, including zone therapy and advances thereon that are now available based 
upon emerging scientific and clinical knowledge and experience. 


I will expand on chiropractic connections with reflex therapeutics in the next 
article based upon the work of Drs. Terrence Martin and Ralph Martin of LACC. 


You may contact David Prescott through the Prescott Group (888)989-0855 or 
seek additional information at www.prescott-law.com 


Lessons from the 2005 California Practice Rights Case David Prescott, M.A, JD, DC 
Part 11 - Early Chiropractic — Reflex Therapeutics Continued 


I previously introduced the concept of “zone (reflex) therapy” as developed by Drs. Shelby Riley 
and George Starr White (Honorary Dean of LACC from 1919 to 1924). Here I will address the work of 
Terrence Bennett, DC, ND (deceased). Ralph Martin, DC, ND (deceased) published the lectures of Dr. 
Bennett as Dynamics of Correction of Abnormal Function in 1977 (neurovascular dynamics). Dr. 
Martin was, among other things, president of LACC, a member of the governing body of the ACA and a 
co-founder of the ACA Council on Diagnosis and Internal Disorders. Dr. Bennett’s work was a key 
element in the impetus for the formation of the ACA Council on Diagnosis and Internal Disorders. 


Dr. Bennett started working on his concept of neurovascular dynamics in the 1920s and he was 
an active participant in getting the 1922 Act passed in California. In his 1954 book, A New Clinical 
Basis for the Correction of Abnormal Physiology, Dr. Bennett compared and contrasted his work with, 
among other things, zone therapy. (He also refers to “Acu Puncture”.) As pointed out in Part 10, zone 
therapy utilized a variety of methods, including dry needling and electrical modalities, to stimulate areas 
on the surface of the body in order to reflexively affect distant tissues and organs. Dr. Bennett focused 
on specifically defined “points” and used primarily manual touch and stimulation. 


Reflex Points 


In his book, Dr. Bennett identifies one of his primary guiding principles to be the fact that 
“{PJottinger and others had said that every internal organ, gland and tissue had either a direct or reflex 
connection with the surface of the body.” (Bennett, p. 2. - derived from Pottinger, Symptoms of Visceral 
Disease, C.V. Mosby, 1922.) Based upon this proposition and other aspects of Western anatomy, 
physiology and his own clinical experience, Bennett mapped out particular points on the body that he 
correlated with specific tissue, gland and organ function, and dysfunction. 


Dr. Bennett identified 38 specific points on the cranium and anterior torso that were used for 
diagnostic and/or treatment purposes. The cranium points are still used by AK practitioners, but there 
are, as far as I know, only a few chiropractors in the United States still utilizing the torso points. 


The essence of Dr. Bennett’s reflex system is to assess the patient’s complaints for evidence of 
disturbed gland, tissue, organ or organ system dysfunction and to evaluate the known correlated “points” 
for signs of altered texture, contraction and/or induration. Then, in order to adjust the abnormal function 
of the correlated gland, tissue or organ back towards maximum functional capacity, a slight pressure is 
applied (to render the point-tissue semi-anemic) until a “pulse” is felt. The pressure is then continued 
within the time-range established in the Bennett protocols and according to patient response. 


Obviously, one should study the entire corpus of Dr. Bennett’s work in order to fully appreciate 
this system of reflex therapeutics. This is not the time or place to delve further into those specifics. 
However, it is worth pointing out that Dr. Leon Chaitow, an English naturopath/osteopath, has a useful 
description of the use of the Bennett points (and good pictures showing their locations) in his current 
book — Soft-Tissue Manipulation. Dr. Chaitow also correlates Bennett’s points with the Chapman 
(osteopathic) points and point locations used in “Traditional Chinese Medicine”. 


Functional Unit 


Equally important from both a clinical and legal standpoint is the concept of the “functional 
unit” described by Dr. Bennett. Dr. Bennett explained that his work was directed at the “effector 
mechanism” which regulates the body’s physiology and described that mechanism, in part, as follows: 
“*’.. so the arteriole, the capillary, the tissue space, the cell, the lymph capillary, which also lies in this 
same area, and we have a functional unit which is common to all tissue in the body.” (Dr. Martin’s 
published Bennett notes, p. 6) 


Dr. Bennett’s functional unit is comparable to the functional unit described by Alfred 
Pischinger, MD of the University of Vienna Medical School in 1975. (See generally, H. Heine, ed. 
Matrix and Matrix Regulation, Basis for a Holistic Theory in Medicine, Haug Intl.) Of course, we now 
know much more about the components and the mechanisms of action of the whole functional unit as, 
for example, detailed by James Oschman, PhD in his 2003 book, Energy Medicine Therapeutics and 
Human Performance. I have previously outlined some of Dr. Oschman’s key points in this publication 
and those articles may be reviewed at www.prescott-law.com > Ch. Journ. Art. > Third Series (A 
Wellness Paradigm). 


Pischinger’s work has played a significant role in the development of “functional medicine” in 
Europe, especially in Germany, Austria and Switzerland (e.g. the Paracelsus clinic). The Europeans 
have developed sophisticated instruments for evaluating and treating the functional unit — “the living 
matrix”. (AK has also contributed to this development.) In commenting on one such diagnostic 
instrument (computed regulatory thermography), Dr. Schultz-Ruhtenberg of Minden, Germany, stated a 
critical point: “we can finally see what the body is doing before it becomes dysfunctional enough to 
create an irreversible problem.” (Similarly, Drs. Bennett and Martin used their hands to “see” the 
body’s functional status - so too, of course, do some other subluxation-oriented chiropractors and 
acupuncturists.) 


A 2002 study showed that 75% of the German population is using alternative medicine and the 
concept of functional medicine and early intervention are large factors in that development. (In Europe, 
functional medicine is sometimes also referred to as biological medicine.) European functional 
medicine also involves extensive use of homeopathic remedies, Western concepts of herbal medicine 
and what is often referred to as “bio-puncture” - including the injection of homeopathics, etc at point 
locations on the body surface. 


Legal Implications 


In Parts 8/9 we established that prior to 1922 “mixers” were treating the sick and afflicted with 
a materia medica including nutraceuticals, herbs, heat, cold, light, electricity, etc. We have now also 
shown that prior to 1922 chiropractors were treating the sick and afflicted through the body’s innate 
capacity to affect the functional condition of specific internal tissues and organs upon stimulation of the 
body surface. It is important to note that these early forms of chiropractic were based upon Western 
anatomy and physiology and not Oriental, metaphysical, yin/yang concepts. 


Section 16 of the California Chiropractic Act precludes discrimination against any “particular 
school of chiropractic, or any other treatment” and also protects the right of chiropractors to further 


develop these early schools of chiropractic thought. However, the Chiropractic Board has the 
responsibility for the safety and protection of the public and should therefore establish education, 
training and testing standards before authorizing chiropractors to actually practice in these areas in that 
these forms of practice have been generally dropped from the current education and training of 
chiropractors. 


It is time to resurrect these early chiropractic concepts. Of course, the right of individual 
chiropractors to limit their practice to subluxation and/or musculoskeletal only practice must also be 
protected. Resurrecting these early forms of practice opens the door to the certification of particular 
practice rights. This is a tricky legal issue and I will return to that issue in Part 12. 


You may contact David Prescott through the Prescott Group (888)989-0855 or seek additional 
information at www.prescott-law.com 


Lessons from the 2005 California Practice Rights Case David Prescott, M.A, JD, DC 
Part 12 — State Action & Certified Practice Rights 


A central theme of this series of articles is that the California Board of Chiropractic Examiners 
(BCE) has the primary role in determining the additional practice rights, if any, that may be acquired by 
chiropractors completing the elective education and training presently mandated by the Chiropractic Act. 


In Part 6 of this series we briefly looked at “specialization” within the medical and legal 
professions (unlimited rights practitioners). (See www.prescott-law.com > Ch. Journ. Art. > Fourth 
Series.) Rather than using the “specialization” approach, state regulatory agencies often simply adopt 
regulations certifying the right to practice specific methods of care not otherwise authorized by the 
basic, limited practice rights, license under their jurisdiction. 


Of course, any certified practice rights must be consistent with the intent of the act administered 
by the respective agencies. As to chiropractors, that intent includes the following: 1) the 1922 
Chiropractic Act granted chiropractors the right to “treat diseases, injuries, deformities, or other physical 
or mental conditions”, 2) the Act must be construed so as to not discriminate against any “school of 
chiropractic” practiced in 1922 (and advances thereon), 3) the BCE cannot authorize the practice of any 
new forms of practice without first requiring adequate education, training and examination of each 
particular chiropractor seeking to practice within those areas, and 4) the BCE cannot authorize 
chiropractors to practice any form of practice expressly excluded under the 1922 Act. 


Before more specifically addressing the certification process we need to consider some 
fundamental legal principles. 


Fundamentals 


State Prescribed Curricula - At the start of the 20" Century it was generally thought that states could 
not constitutionally impose curriculum requirements on the healing arts. However, in 1912 the United 
States Supreme Court held that states could constitutionally prescribe such education and training. 
(Collins case). As a result, in 1913 the California Legislature enacted a new Medical Practice Act 
(MPA) prescribing the curriculum for licensure as either a physician and surgeon or drugless 
practitioner. (prescribed curricula were added for midwifery and chiropody by 1920) 


Dr. Ratledge, the founder of what is now Cleveland Chiropractic College — L.A., sought to test 
the application of the 1913 MPA to chiropractors and he continued to practice without complying with 
the State mandated curriculum requirements. Criminal charges were filed against him and his case 
wound up in the California Supreme Court in 1916. Not surprisingly, the California Supreme Court 
adopted the reasoning of the Collins case and recognized that the “State” may prescribe reasonable 
minimum curriculum standards for licensure to practice the healing arts. This laid the foundation for the 
future regulation of not only the healing arts but most vocations and professions presently described in 
the California Business and Professions Code. The critical point is that there is a direct relationship 
between State prescribed education and training and practice rights. But how does the State operate in 
establishing the content of the prescribed education and training? 


State Action — The State acts through both the legislature and/or state regulatory agencies such as the 
BCE. Two examples will suffice to demonstrate the point. 


The California Physical Therapy Practice Act defines physical therapy (PT) but does not 
prescribe the number of hours or subjects required for the license. The delineation of hours and subject 
matter coverage has been left for the PT Board to determine. (The PT board requires completion of 1400 
hours for the PT license.) 


The Acupuncture Licensure Act defines acupuncture and requires the completion of a minimum 
of 3000 hours for the acupuncture license. But, the act does not specifically define the required subject 
matter content. The Acupuncture Board has defined in detail the subject matter to be covered in the 
required 3000 hours. 


In effect, the specific subject matter content and specifically required hours for both the PT and 
acupuncture licenses are all “elective” and the respective state boards have been delegated the 
responsibility to fill in the details. They have done so. 


The Chiropractic Act requires completion of at least 4000 hours of specifically identified 
subjects, including the requirement that 15% of the 4000 hours must be in “electives”. The BCE has the 
duty to define the subject matter content of the elective hours, but has generally failed to do so. May the 
BCE, in the process of filling in such details, adopt regulations authorizing specifically delineated 
practice rights? 


Certification Models 


To repeat, the state acts through both the legislature and/or various administrative (regulatory) 
agencies in establishing the education, training and examination standards for the practice of the various 
professions. As is obvious from the foregoing discussion, the legislature often defines a profession with 
a very broad brush leaving it to the state agency to fill in the details. Two examples will suffice to 
demonstrate the point. 


Physical Therapists (PT) — The basic PT license does not authorize the performance of needle EMG. 
However, pursuant to express statutory authority, the PT board has adopted regulations to certify PTs as 
authorized to perform needle EMG upon successful completion of a 200 hour education and training 
course and related examination. 


Dental/Podiatric Acupuncture — Section 4934(b) of the California Acupuncture Act makes it a 
misdemeanor for anybody other than an acupuncture licensee, physician and surgeon, podiatrist or 
dentist to “practice acupuncture”. Business and Professions Code section 4947 provides that licensed 
dentists and podiatrists may practice acupuncture based upon completion of “a course of instruction” 
approved by their respective licensing boards. (Apparently, physicians and surgeons are not statutorily 
required to complete any particular course of instruction to practice acupuncture.) 


Pursuant to its general authority to “adopt reasonably necessary rules” to carry forward the 
objectives of the Dental Practice Act, the dental board presently requires completion of 80 hours of 
education and training for a dentist to be certified to practice acupuncture. Pursuant to its general 


authority to regulate the continuing education of podiatrists, the podiatric board presently certifies 
podiatrists to practice acupuncture upon completion of 25 hours of education and training related to the 
lower extremities. 


I do not understand how what the dentists and podiatrists are doing can be called “acupuncture”’. 
The word “acupuncture” denotes the use of the holistic, yin-yang concepts of traditional Chinese 
medicine. Others, including chiropractors, should, however, be authorized to use dry needles for 
therapeutic purposes - calling it something such as bio-puncture, reflex therapeutics, or living matrix 
therapy, as determined by the BCE. On the other hand, acupuncturists are not adequately trained in 
Western diagnostics and/or basic science to justify asserting practice rights within those domains; 
especially if their doing so results in interference with the practice rights of chiropractors. 


Conclusion 


The BCE has authority to adopt rules as reasonably necessary to carry out the objectives of the 
Act and as needed for the protection of the public and may certify specific practice rights based upon 
elective education and training. But, only so long as the certified rights are not otherwise expressly 
precluded by the Chiropractic Act itself and so long as the BCE imposes reasonable education, training 
and examination requirements with respect thereto. 


I will look at potential certified practice rights in homeopathy, herbal medicine and 
electrotherapeutics in subsequent articles. 


You may contact David Prescott through the Prescott Group (888)989-0855 or seek additional 
information at www.prescott-law.com. 


Lessons from the 2005 California Practice Rights Case David Prescott, M.A, JD, DC 
Part 13 — Certifying the Practice of Homeopathy 


In Part 12, I introduced a model for state certification of practitioners with limited practice rights 
to be authorized to utilize forms of practice based upon education and training beyond that required for 
their basic license. States may do that through their legislature (or voters) or the state legislature/voters 
may, expressly or impliedly, delegate to the agency that regulates the particular profession the primary 
responsibility to fill in the details for such education, training and additional practice rights. The 
California voters in amending the 1922 Act to require 15% “elective” education and training left it to the 
California Board of Chiropractic Examiners (BCE) to fill in the details as to such education and training 
and rights related thereto. 


However, I also pointed out that the BCE may only recognize specific, expanded, rights if the 
particular form of practice is consistent with the “basic practice right” granted by the 1922 Chiropractic 
Act and is not expressly precluded by that statute. In addition, any newly recognized rights must be 
established by a “formal regulation” adopted in conformity with the notice and hearing requirements of 
the California Administrative Procedures Act. 


I contend that the “basic practice right” granted to chiropractors by the 1922 Chiropractic Act 
was to “treat diseases, injuries, deformities, or other physical or mental conditions” except as otherwise 
expressly limited by the terms of the Act itself. Due to space limitations, I have not, in this series, 
attempted to explain how I derive this “basic practice right”. However, a partial explanation may be 
found at www.prescott-law.com > Dyn. Chiro. Art. > Counsel in Dissent 8 (“Chiropractor Prosecuted 
for Recommending Vitamin A...”’) 





I will address three questions here: 


1) Are California chiropractors precluded from using homeopathics by the 1922 Act? - No! 

2) Are California chiropractors precluded from using homeopathics by the BCE scope of 
practice Rule 302? — Yes! 

3) Should the BCE certify chiropractors to use homeopathics based upon elective education and 
training? — Yes! (I will not address any “grandfathering” issues here.) 


1922 Act & Homeopathics 


It is important to note at the outset that the National Board of Chiropractic Examiners in a 1993 
“Job Analysis of Chiropractic By State’ demonstrated (to a 95% statistical certainty) that between 36.5% 
and 49.3% of California chiropractors were using homeopathic remedies as of 1993. 


As repeatedly stated in this series of articles, the 1922 Chiropractic Act cannot be understood 
without, among other things, considering the contents of the 1913 Medical Practice Act (MPA). The 
1913 MPA precluded “drugless practitioners” from “the use of drugs or what are known as medicinal 
preparations”. That language was changed in the Chiropractic Act to preclude chiropractors from using 
“any drug or medicine now or hereafter included in materia medica’. 


Was the limitation as to chiropractors intended to be broader or narrower than the limitation as to 
drugless practitioners? Narrower! 


The 1913 MPA allowed a person to become licensed as a drugless practitioner and then, if they 
chose to do so, complete the remaining 2000 hour prescribed curriculum to become licensed as a 
physician and surgeon. The physician and surgeon license required completion of an 80 hour course in 
“materia medica” (plus 105 hours in pharmacology). Chiropractors were not, however, granted the right 
to convert from the chiropractic license to the physician and surgeon license. 


In as much as chiropractors were precluded from shifting license categories it was imperative 
that the “drug/medicine” preclusion be carefully crafted. Also, it was essential to not preclude 
chiropractors already licensed as naturopaths under the 1909 MPA, or as drugless practitioners under the 
1913 MPA, from utilizing forms of practice they were already using in 1922. 


The only reasonable approach to interpreting the language precluding chiropractors from using 
drugs in materia medica is to recognize that the materia medica being referred to is the “materia medica” 
taught as part of the requirements for a physician and surgeon license. Did this materia medica course 
include homeopathics? No! 


In 1914, the American Medical Association published “A Handbook of Useful Drugs” 
specifically for use in teaching the materia medica course for licensure as a physician and surgeon. This 
“handbook” does not include homeopathic remedies. 


One of the groups that participated in securing passage of the 1922 Act was the then existing 
licensed naturopaths, including Charles Cale the founder of LACC. The early LACC “naturopathic” 
curriculum included the use of Henry Lindlahr’s “Philosophy of Natural Therapeutics’. The 1922 
(fourth) edition of Lindlahr’s text is still in the library at LACC and chapter XXV is dedicated to 
“HOMEOPATHY” (natural/functional homeopathy, as opposed to classical homeopathy). 


Because chiropractors in 1922 were using homeopathics and because homeopathics were not 
included in the “materia medica” as taught for the physician and surgeon license under the 1913 MPA, 
the only reasonable conclusion is that chiropractors were not intended to be precluded from using 
homeopathics by the 1922 Act. But, Rule 302 is a different matter. 


Rule 302 & Homeopathics 


In essence, the present BCE rule defining the chiropractic scope of practice (Rule 302 — adopted 
in 1991) limits chiropractors to performing adjustment of the spine and extremities and any additional 
authorized treatment methods are limited to being used as an adjunct to the adjustment. 


More specifically, Rule 302(a)(5) precludes chiropractors from using any substance included in 
“materia medica as defined in section 13 of the Business and Professions Code.” Business and 
Professions Code section 13 defines the term “materia medica” to include substances listed in the 
“official Homeopathic Pharmacopoeia of the United States”. However, Business and Professions Code 
section 13 was adopted by the California Legislature in 1961 and it is totally clear that the legislature 
cannot alter or amend the chiropractic act unless the change is approved by the voters. Section 13 has 


never been approved by the voters and is not binding upon chiropractors except through the vehicle of 
Rule 302. Rule 302 should be changed so that it is consistent with the original intent of the 1922 Act 
and so the 36.4% to 49.3% of California chiropractors using homeopathics may do so without facing 
loss of their license and/or criminal charges for practicing medicine without a license. 


Certifying Use of Homeopathics 


The BCE has a duty to adopt regulations as needed for the safety and protection of California 
patients. Although many early chiropractic/naturopaths utilized homeopathics they only did so based 
upon proper education and training. Such training is not now included in the education and training of 
chiropractors. Therefore, the BCE should undertake to determine whether it is appropriate for 
chiropractors to use homeopathics without such training and, if not, the board should establish 
reasonable minimum educational and training standards for such practice. 


It would be appropriate for the BCE to distinguish between the use of homeopathics as an 
adjunct to the adjustment and as either based upon classical homeopathy and/or what in Europe is 
presently called clinical (or functional) homeopathy. Clinical/functional homeopathy as presently 
practiced in Europe is closely connected with the concept of the “Living Matrix” addressed in my Third 
Series of articles in this publication which may be reviewed at the web site indicated below. 


You may contact David Prescott through the Prescott Group (888)989-0855 or seek additional 
information at www.prescott-law.com. 


